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II

GAPPL/COM/STP/1766/2022-APPEAL /936 -D
zt4la z?gr tier zj fkri4 ]

(a) Order-In-Appeal No. and Date
AHM-EXCUS-003-APP-143/2022-23 and 09.03.2023

('11)
i:rrfta"OOlM/ st farergr, rzgm (fa)

Passed By Shri Akhilesh Kumar, Commissioner (Appeals)

st #ta Rt feaia I
('cf) Date of issue

10.03.2023

Arising out of Order-In-Original No. 13/AC/DEM/MEH/ST/Patel Jayesh/2022-23 dated

(°6-) 11.05.2022 passed by the Assistant Commissioner, CGST, Division-Mehsana,

Gandhinagar Commissionerate

f@a4af atr it Tar / M/s Patel Jayesh Manila!, Near Police Station,
("cf) Name and Address of the

Appellant Langhnaj, Mehsana, Gujarat - 382730

#? anfa zu sft-an?r ri@trrramar 2tagscar a 4fa ref@fa fa aaTg+g
4feast ant safta rzrar gtruma r@amarz, at fh arr a Peas zr «marel
Any person aggrieved by this Order-in-Appeal may file an appeal or revision

Q application, as the one may be against such order, to the appropriate authority in the
. following way.

wtrat mrterrma:
Revision application to Government of India:

( 1) a4ft sgraa rca zf@f7a , 1994 #Rt arr aaf aat numeante arr#t
3q-ntT e 7en van # ziafa gtaur cm?a fla, maat, far iataa, ua fr+IT,
aftif, ta {ls+ra, ira -mir, 'r!{~: 11ooo 1 atRst fez:

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

(a) ztfm Rtzfmtsa ft zt[ataft szttr rc atata fa#fr
arr azsozrr sragmfi, at fat sozrnrsvsrat agf@ftrat?
far sszrtrgtma RR7#fa ata<&zt

In case of any loss of goods where the loss occur in transit from a factory to a
arehouse or to another factory or from one warehouse to another during the course
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of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

('©') ma h atg fat rg TT "SR!?T ii aaffaa mTzarma Raffa 3uzat gt«a#+ T
3grar graRazrRt rah atz~ft rgrtrfaffaa ?

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

() sifa sgraa #fr 3graa tan hmarfu Rt sq€r hf ft n{2sitstar Rt zr
artui fa ah qa1Ra rga, sf a errRa ataT Tarfaarf@fr (i 2) 1998
mu 109 fil""{f~~ ~~I

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) tr sgraa gee (sf) Rural, 2001 h fr 9 # sia+fa faffa int<E-8 it
~*· fficf 3ITT'i?T tm- 3ITT'i?T fficf featl tr eh fauna-st?gr vi srfa sr?gr cJ?r- err-err O
fail k rr faa fan str arfegu sr arr arar < #r 4c lf a ziasfa err 35-~ *
f.=tmftcr fr k rat h aararr etc-6 =ratRtuf fr@lfrRegn

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) R[as 2ea # arr uzt ir za4 ara sq?task ma 3tts? 200/- fir4at Rt
sarg zit sgi irz# C/;91m "ff~ ~ dl" 1000/- 7 fr rat Rt srgl

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved Q
is more than Rupees One Lac.

flt gr4, arr sqra eavi tara zrR)Ra rrf@law ah Ra aft:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) et3qrar ga sf2fa, 1944 fttr35-4/35-<h siasfa:
Under Section 35B/ 35E of CEA, 1944 an appeal lies to:-

(2) sRfa qRba aag &gar h srarat Rt sf@a, sh# amatr gea, ala
3gra [ca qi aara zflRl +znf@law (Ree) Rt ufaar 2fl far, z7arala2d ra,
iil§l-!lffi ™·~. N<..~{rtlll{, 61~1-!~liitl~-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

e appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA
cribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be·'

/J- .......,.,.,,,.,....~ied against (one which at least should be accompanied by a fee 6, , I
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Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour. of Asstt. Registar .of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) zuR es a2gr #&qsgii mrarr@tar?tr@a starfufrm ratsq{a
tat far star arfeg zash?ta gu sf f far 4€d atfaaf znef ft«t
ratf@2rawr#tuszl zqarrar Rt valafur star?l

In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithsta11ding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. l 00 /- for each.

(4) rta gas sf@far 1970 4n ti9if@la ft stat -1 h siafa faiRa fclTTl; 3T¥fR~
3raearrqr?gr zrnffa ff1 nf@lat ah z2gta r@a ftu ,RTs6.50 kt #T 4r1I7

a Rease «arr 2tr fez
One copy of application or 0.1.0. as the case may be, and the order of the

adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) <r 3it if@la ma#i r fir #a arkmm cl?r' 3it st et 3raff« fur star 2t mi:rr
green, h#4trsgraa ra qi atala +rferaw (at4ffaf@)Ra, 1982 ff@a ?l

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) fir gr4, ?tr sqraa green viatafl nzf@aw (Ree) uuf s4ht ?mt
ii eficfol!l-d◄I (Demand) ~ cl:-g (Penalty) c!iT 10%f war#r zfa ?t grail, sf@2aam4 war
10~~ti (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86

of the Finance Act, 1994)
a{trsra grca zit hara a siaiia, sf@ztr afar ft "l-!"Tll" (Duty Demanded) I

(1) de(Section) 11D haz faufRa tf"fu;
(2) Rnn adz#ea#fr af@rt;
(3) dz 2fezfitkfr 6 Raga eruf?

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance

Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6 )(i) zr sear a fa arr 7f@rawa rre szt sa rrar gas a ave a c! Iea zt at it fag Tg

gt«ea k 10% rar st azi ha aus fa(Ra gt aaavs 10% ratRt sat raft&
In view of above, an appeal against this order shall lie before the Tribunal on

ayment of 10% of the duty demanded where duty or duty and penalty are in dispute,
penalty, where penalty alone is in dispute."
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F No. GAPPL/COM/STP/1766/2022

4fr rag / ORDER-IN-APPEAL

M/s Patel Jayesh Manilal, Near Police Station, Langhnaj, Mehsana-382730

(hereinafter referred to as the "appellant') has filed the present appeal against

Order-In-Original No.13/AC/DEM/MEH/ST/Patel Jayesh/2022-23, dated

11.05.2022 (hereinafter referred to as the "impugned order"), issued by Assistant

Commissioner, CGST & C.Ex., Division-Mehsana, Commissionerate-Gandhinagar

(hereinafter referred to as the "adjudicating authority" .

2. Briefly stated, the facts of the case are that the appellant were holding

Service Tax Registration No. AKQPP8162LST001 for providing taxable services.

During.the course of audit of the books and account of the appellant by the officers

of the Central Tax Audit, Ahmedabad, Revenue Para Nos. 01 and 2, raised under

Final Audit Report No.ST-1654/2019-20, dated 11.06.2020, remained unsettled.

Issues involved in the Final Audit Report were as under:

i) Short-payment of Service Tax on reconciliation during the FY. 2014-15,

FY. 2015-16 and FY. 2016-17. [Service Tax involved- Rs. 5,72,771/-]

ii) Wrong/ Incorrect outright abatement claimed on contract income during .

the FY. 2015-16 and FY. 2016-17; [Service Tax involved- Rs.2,11,852/-]

The appellant had not paid the Service Tax alongwith interest and penalty

involved in the above audit paras raised by the officers of the Central Tax Audit,

Ahmedabad.

3. Therefore, the appellant was issued a Show Cause Notice vide F.No. VI/1(b)

137/J.M.Patel/IA/17-18/AP-62, dated 12.06.2020, wherein it was proposed to:

> Demand and recover Service Tax amount of Rs.5,72,771/- and Rs.

2,11,852/- under proviso to Section 73(1) of the Finance Act, 1994

alongwith interest under Section 75 of the Finance Act, 1994;

► Recover penalty under Section 78(1) & Section 77(1)(b) of the Finance Act,

1994.

4. The Show Cause Notice was adjudicated vide the impugned order wherein

the adjudicating authority has:
► Confirmed the demand of Service Tax totally amounting to Rs.7,84,623/

[Rs.5,72,771/- and Rs. 2,11,852/-] under proviso to Section 73(1) of the

Finance Act, 1994

0
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» Ordered to pay interest under Section 75 of the Finance Act, 1994 on the

above demand of Service Tax.

> Imposed a penalty of Rs.10,000/- under Section 77(1)(b) of the Finance

Act, 1994.
► Imposed a penalty of Rs.7,84,623/- under Section 78 of the Finance Act,

1994.
► Option was given for reduced penalty vide clause (ii) of the second proviso

to Section 781) of the Finance Act, 1994.

5. Being aggrieved, the appellant have filed the appeal wherein they, inter alia,

contended as under:
► As per the reconciliation, there is no Service Tax liability upon the appellant.

► Welfare cess reimbursed is not required to be included in the value of

taxable service - it is a pure agent.

► The appellant provided supply of Man Power service to GETCO and the

services provided to Body corporate are covered under RCM as per Sr. 7(a)

of Notification No. 30/2012 -ST, dated 20.06.2012.

»» Filing return under wrong head does not tantamount to the suppression of

facts; classification is merely for statistical purposes.

► Works contract service provided by the appellant is eligible for 60%

abatement.
► Extended period cannot be invoked especially when the appellant is filing

ST-3 returns.
> Demand raised vide above invoking proviso to Section 73 is erroneous.

► Impugned SCN is vague and incoherent.

► Demands raised vide SCN invoking proviso to Section 73 is time barred and

hence null and void.
► Since Tax itself is not payable, interest and penalty cannot be demanded

from the appellant.
> No interest is chargeable under Section 75 of the Finance Act, 1994.

Penalty cannot be imposed mechanically since the essential ingredients for

levy of penalty are missing.
Penalty under Section 77 of the Finance Act, 1994 is not applicable in the

present case.
► No penalty under Section 78(1) of the Finance Act, 1994 is imposable upon

the appellant.
► Penalty cannot be imposed when there is interpretation of law.
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► The appellant has relied upon various case laws in support of their claim of

demand being barred by limitation, imposition of penalty under Section 78,

levy of interest under Section 75 etc.

The appellant submitted that for the reasons stated hereinabove, neither

Service Tax can be recovered from the Appellant, nor interest and/or penalty

could be imposed.

7. Personal hearing in the case was held on 10.01.2023. Shri Bishan R. Shah,

Chartered Accountant, as authorized representative of the appellant, appeared for

the hearing. He re-iterated the submissions made in appeal memorandum.

8. I have gone through the facts of the case, submissions made in the Appeal

Memorandum as well as submissions made at the time of personal hearing and the

materials available on the record. The issue before me for decision is as to whether

the impugned order confirming the demand of Service Tax amounting to

Rs.7,84,623/-, along with interest and penalty, in the facts and circumstances of

the case, is legal and proper or otherwise. The demand pertains to the period to

FY. 2014-15, FY. 2015-16 and FY. 2016-17.

9. It is observed that the appellant was issued SCN on the basis of audit of the

books and account of the appellant by the officers of the Central Tax Audit,

Ahmedabad and subsequent issuance of Final Audit Report No.ST-1654/2019-20,

dated 11.06.2020. The adjudicating authority had confirmed the demand of

Service Tax, alongwith interest and penalty, ex-parte, vide the impugned order.

10. The appellant, in the present appeal, have mainly contended that as per the

reconciliation there is no Service Tax liability upon them. The appellant have also

contended that they had provided supply of Man Power services to M/s GETCO

and the services provided to Body corporate are covered under reverse charge

mechanism as per Sr.7(a) of Notification No. 30/2012 -ST, dated 20.06.2012.

11. I find that at Para 15 of the impugned order passed by the adjudicating

authority, it has been recorded that the appellant appeared for personal hearing

and stated that his consultant / Chartered Accountant would file defense reply

within 3-4 days,but the appellant had not submitted any defense submission and

documents. It is, therefore, observed that effective hearing in the matter could not

0
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take place and the adjudicating authority has decided the matter, without giving

any further opportunity for hearing.

11.1 In terms of Section 33A (1) of the Central Excise Act, 1944, the adjudicating

authority shall give an opportunity of being heard. In terms of sub-section (2) of

Section 33A, the adjudicating authority may adjourn the case, if sufficient cause is

shown. In terms of the proviso to Section 33A (2), no adjournment shall be granted

more than three times. I find that in the instant case, three adjournments as

contemplated in Section 33A of the Central Excise Act, 1944 have not been granted

to the appellant. I find it relevant to refer to the judgment of the Hon'ble High

Court of Gujarat in the case of Regent Overseas Pvt. Ltd. Vs. UOI - 2017(6) GSTL 15

(Guj) wherein it was held that:

12. Another aspect of the matter is that by the notice for personal hearing
three dates have been fixed and absence of the petitioners on those three
dates appears to have been considered as grant of three adjournments as

contemplated under the proviso to sub-section (2) ofSection 33A of the Act.
In this regard it may be noted that sub-section (2) of Section 33A of the Act
provides for grant of not more than three adjournments, which would
envisage four dates of personal hearing and not three dates, as mentioned
in the notice for personal hearing. Therefore, even if by virtue of the dates
stated in the notice for personal hearing it were assumed that
adjournments were granted, it would amount to grant of two adjournments
and not three adjournments, as grant of three adjournments would mean,

in allfour dates ofpersonal hearing."

Therefore, the impugned order has been passed in violation of principles of

natural justice and is not legally sustainable.

12. It is further observed that the appellant have made various submissions in

their appeal memorandum, which were not made before the adjudicating

authority. In view of the above, I am of the considered view that in the interest of

the principles of natural justice, the matter is required to be remanded back for

denovo adjudication after affording the appellant the opportunity of personal

hearing.
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13. In view of the above, the impugned order is set aside and the matter is

remanded back to the adjudicating authority for adjudication afresh, after

following the principles of natural justice. The appellant is directed to submit their

written submission to the adjudicating authority within 15 days of the receipt of

this order. The appellant is also directed to appear before the adjudicating

authority as and when personal hearing is fixed by the adjudicating authority.

Accordingly, the impugned order is set aside and the appeal of the appellant is

allowed by way of remand. ·

14. sf@aaaf arraf{sf#Rqrr 54laala far star ht
The appeal filed by the appellant stands disposed of in above terms .

.t.::,.:::---
2.·Koo-',

(AMhnlesKunar) 'U"?
Commissioner (Appeals)

Date: 09.03.2023
0

(Aja u ar Agarwal)
Assistant Commissioner [In-situ] (Appeals)
Central Tax, Ahmedabad.

BY RPAD I SPEED POST

To,
M/s Patel Jayesh Manilal,
Near Police Station,
Langhnaj, Mehsana-382730.

Copy to: -

1. The Principal Chief Commissioner, CGST & C.Ex., Ahmedabad Zone.

2. The Principal Commissioner, CGST & C.Ex., Commissionerate: Gandhinagar.

3. The Assistant Commissioner, CGST & C.Ex., Division-Mehsana, Commissionerate:
Gandhinagar.

4. The Superintendent (System), CGST, Appeals, Ahmedabad. (for uploading the
OIA).

,s.6ara Fe.
6. P.A. File.
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